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 1.  TIME:  9:00   CASE#: MSC16-01418 
CASE NAME: CRANE VS. MANGIARACINA 
HEARING ON MOTION TO BIFURCATE LIABILITY FROM DAMAGES 
FILED BY NATIONAL RAILROAD PASSENGER CORPORATION, et al. 
* TENTATIVE RULING: * 
 
Denied. Bifurcation would not be in the interest of judicial economy since it is likely that 
Defendant Mangiaracina will be found at least partially liable for Plaintiff’s injuries which will 
require a full trial on damages even if Defendant BNSF were to prevail on liability in a bifurcated 
trial.     
 

  

 2.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY PURLYAH, INC., PURTIS MARKS 
* TENTATIVE RULING: * 
 

Defendants’ motion for summary judgment is denied. Defendants’ motion for summary 

adjudication is granted as to cause of action 2 and otherwise it is denied.   

Plaintiff has sued for (1) FEHA sexual orientation discrimination, (2) FEHA sexual 

orientation harassment, (3) FEHA failure to accommodate, (4) wrongful termination as against 

public policy and (5) FEHA failure to hire. Defendants ask for summary judgment or summary 

adjudication of each of Plaintiff’s five causes of action.  

Exhaustion of Administrative Remedies  

As to all claims, Defendants argue that Plaintiff did not exhaust his administrative 

remedies as to Defendant Purlyah, Inc. because while Plaintiff received a right to sue letter from 

DFEH, it named the defendant company as Diablo Valley Bowl instead of Purlyah, Inc. Diablo 

Valley Bowl is the fictitious name of Purlyah, Inc. and it is clear that Purlyah had notice of the 

claim. In his response to the DFEH complaint, Defendant Marks identifies himself as the 

president of “Purlyah, Inc. DBA Diablo Valley Bowl” and it seems clear that Marks’ response 

was intended to be the response for himself and his business. (Ex. F to Thompson Decl.) 

Defendants do not cite a case that states the DFEH right to sue letter is invalid if it lists the 

fictitious name of a company instead of the actual name of the company.  

In Martin v. Fisher (1992) 11 Cal.App.4th 118 the court explained that “[t]he function of 

an administrative complaint is to provide the basis for an investigation into an employee's claim 

of discrimination against an employer, and not to limit access to the courts. A strict rule [that 

only a party named in the caption of the administrative complaint may be sued, regardless of 

any other circumstances] would harm victims of discrimination without providing legitimate 

protection to individuals who are made aware of the charges through the administrative 

proceeding. If [individual defendants] are described in the charge as the perpetrators of 
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the harm, they can certainly anticipate they will be named as parties in any ensuing lawsuit.” 

(Id. at 122.)  

Given the facts presented here, including that Marks responded to the complaint for 

as president of “Purlyah, Inc. DBA Diablo Valley Bowl”, there is at least a triable issue as to 

whether Plaintiff exhausted his administrative remedies as to Purlyah.   

Did Defendants employ Plaintiff?  

As to the first four claims, Defendants argue that Plaintiff was never hired by Defendants 

and as such there was never an employment relationship between them. An employment 

relationship is necessary in order for Plaintiff to prevail on his first four claims.  

Marks states in his declaration that he purchased the business on November 9, 2015. 

(Marks Decl. ¶5) On November 8, the prior owner terminated all employees. (Foerster Decl. ¶8 

and Marks Decl. ¶6.) Marks says that he made the decision to hire 25 of the Foerster’s 30 

employees and that he decided not to hire Plaintiff. (Marks Decl. ¶ 10.) On this issue, 

Defendants have shifted the burden.  

There are, however, a number of triable issues related to whether Plaintiff was an 

employee of Defendants. First, Melton, a manager at the business, directly disputes much of 

Marks’ claims. Melton states that Marks never told her to tell the employees who would be hired 

and not hired. (Melton Decl. ¶6.) Second, the evidence shows that when Plaintiff was told that 

he would no longer work at the business he was told that he was “fired”. (Mendivil Depo. 50:12-

14, 54:6-14, 68:10-11; Melton Decl. ¶¶7-8.) Using this language strongly suggests that he was 

an employee of Defendants. And third, Plaintiff worked for several hours before Marks told him 

that he would no longer work at the business. (Mendivil Depo. 49:20-24, 68:4-9; see also, 

Melton Depo. 34:7-16.) If Marks believed that Plaintiff was not his employee then he would not 

have allowed him to work for several hours. Although it is unclear if this meeting happened on 

November 9, 10 or 11, the evidence shows that that the meeting happened after Plaintiff 

started his shift for the day. (Mendivil Depo. 49:20-24; Melton Depo. 31:3-9, 34:7-16.) Thus, 

Plaintiff’s facts are sufficient to show there is a triable issue as to whether Plaintiff was an 

employee of Defendants.   

Defendants point to new evidence submitted in reply. This evidence, however, does not 

change the Court’s determination that there are triable issues of material fact here.   

Defendants point to Plaintiff’s DFEH complaint, which states that he was “denied 

employment, laid-off, and/or terminated” on November 9, 2015. Later it says that “[o]n or about 

November 8, 2015, [Plaintiff] received a telephone call from Gwen [Melton], who said that 

[Marks] would no longer need [Plaintiff’s] services.” (Marks’ Reply decl. ex. C.) This statement is 

signed by Plaintiff under penalty of perjury. This statement suggests that Plaintiff was told not to 

report to work on November 8, and thus seems to dispute his description of his firing after 

working on November 9. The November 8 date raises questions, since Marks did not become 
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owner of the business until November 9. In addition, Plaintiff also says that he was “denied 

employment, laid-off, and/or terminated” on November 9, 2015, which is in line with his 

deposition testimony. Although this complaint raises questions, the Court cannot find that there 

are no triable issues here.  

Defendants also point out that Melton incorrectly stated that she did not submitted re-

hiring paperwork for Marks. In reply, Marks offers Melton’s offer of employment, job description, 

W-4 and I-9. (Marks Reply Decl. ex. B.) Interestingly, these documents were signed on 

November 11, which was two days after Marks took over the business. It also raises questions 

about whether Melton (and possibly others, such as Plaintiff) were Marks’ employees on 

November 9 and 10 before they completed the employment paperwork.  

Because the documents submitted in Marks’ reply declaration do not change the Court’s 

decision that there are triable issues here, the Court declines to rule on whether the failure to 

produce the documents attached to Marks’ declaration was a discovery violation. That matter 

can be re-raised by Plaintiff at an appropriate time.  

First Cause of Action 

Plaintiff’s first claim is for employment discrimination based upon sexual orientation. 

Defendants argue that Plaintiff is required to engage in the McDonnell-Douglas burden shifting 

analysis and cannot meet all elements of his prima facie case. In cases where there is indirect 

evidence of discrimination, the plaintiff must present evidence of his prima facie case, then 

defendant must present evidence of a non-discriminatory reason for the employment action, and 

finally, plaintiff can present evidence that this reason was a pretext for a discriminatory reason. 

(Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 354-55.)  

However, where there is direct evidence that an employee suffered an adverse 

employment event because of a discriminatory motive, the Court does not engage in the 

McDonnell-Douglas analysis. (Wallace v. County of Stanislaus (2016) 245 Cal.App.4th 109, 123 

[explaining that McDonnell-Douglas burden shifting analysis does not apply where there is direct 

evidence of disability discrimination]; Surrell v. Cal. Water Serv. (9th Cir. 2008) 518 F.3d 1097, 

1105 [a plaintiff may skip the McDonnell Douglas burden shifting framework “by simply 

producing ‘direct or circumstantial evidence demonstrating that a discriminatory reason more 

likely than not motivated the employer.’ ”]; see also, Chin, Wiseman, Callahan & Lowe, Cal. 

Prac. Guide: Employment Litigation (The Rutter Group 2018) at 7:357.) “When the plaintiff offers 

direct evidence of discriminatory motive, a triable issue as to the actual motivation of the 

employer is created even if the evidence is not substantial.” (Godwin v. Hunt Wesson, Inc. 

(9th Cir. 1998) 150 F.3d 1217, 1221.) 

Here, there is direct evidence that Marks fired Plaintiff because of his sexual orientation. 

Melton testified that Marks said he “would not have any employee working for him that – his 

words were a faggot, and he would not put himself or his customers in danger of getting AIDS.” 
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(Melton Depo. 28:25-29:5.) Melton also testified that Marks said he made his decision that the 

plaintiff would be not be employee based on the above statement. (Melton Depo. 29:6-8.)  

“Faggot” is a term used to describe a gay person and is often used with a negative 

connotation. Melton’s testimony of Marks’ reason for not having Plaintiff work for him is direct 

evidence of Marks’ discriminatory intent. This evidence shows there is a triable issue as to 

Marks’ actual motivation for terminating Plaintiff’s employment. Therefore, summary adjudication 

as to cause of action one is denied.  

Second Cause of Action 

The prima facie claim for harassment based upon sexual orientation, requires showing 

“(1) plaintiff belongs to a protected group; (2) plaintiff was subject to unwelcome…harassment; 

(3) the harassment complained of was based on [protected status]; (4) the harassment 

complained of was sufficiently pervasive so as to alter the conditions of employment and create 

an abusive working environment; and (5) respondeat superior.” (Fisher v. San Pedro Peninsula 

Hospital (1989) 214 Cal.App.3d 590, 608.)  

Defendants argue that Plaintiff cannot show that the harassment complained of was 

sufficiently pervasive so as to alter the conditions of employment and create an abusive working 

environment. There are only a few statements that Plaintiff can attribute to Marks.  

Plaintiff’s evidence shows that Marks called Plaintiff a “bitch” prior to the sale of the 

business being completed and was acting aggressively towards Plaintiff, getting into his 

personal space. (Mendivil Depo. 39:15-40:19; 46:11-48:23; 63:20-64:10.) Another employee 

told Plaintiff that Marks was homophobic in response to Plaintiff wondering Marks interacted 

with the other employees, but not with Plaintiff. (Mendivil Depo. 60:8-61:9.) Melton also told 

Plaintiff that Marks fired him because “he didn’t want to have a faggot working for him.” 

(Mendivil Depo. 57:1-19.) This evidence is insufficient to show that Marks’ harassment of 

Plaintiff was sufficiently pervasive. 

Plaintiff points out that a single incident can sometimes support a claim for harassment. 

However, such an incident is usually much more egregious than the conduct here. (See, 

Herberg v. California Institute of the Arts (2002) 101 Cal.App.4th 142, 151 [citing examples of a 

single incident being sufficient, including sexual assault and hanging a noose over an African-

American’s work area].)  

Plaintiff points to statements that Marks made about other protected groups, including 

inappropriate statements about particular racial groups, women and older employees. These 

statements, however, do not help Plaintiff support his claim for harassment based upon his 

sexual orientation.  

Therefore, summary adjudication as to cause of action two is granted 
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Third and Fourth Causes of Action 

As to the failure to prevent discrimination and wrongful termination in violation of public 

policy, Defendants argue since Plaintiff cannot succeed on these claims because he cannot 

succeed on his discrimination or harassment claims. Since the Court has found there are a 

triable issues on the discrimination claim, there is also a triable issue as to these claims.  

Fifth Cause of Action 

In the fifth cause of action, Plaintiff brings a claim for failure to hire based sexual 

orientation and medical status. This claim is brought in the alternative to the other claims in the 

event it is proven that Plaintiff was never Defendants’ employee.  

For this claim, Defendant again argues for application of the McDonnell Douglass 

framework. As explained above, there is direct evidence that Marks did not want Plaintiff 

working for him because he was gay. This evidence is sufficient to create a triable issue as to 

whether Marks’ decision was based on discriminatory motives.  

Defendants also argue this is a mixed motive case since Marks had legitimate reasons 

for not wanting to hire Plaintiff. Harris v. City of Santa Monica (2013) 56 Cal.4th 203 held that in 

mixed motive cases, a plaintiff must “show that discrimination was a substantial motivating 

factor.” (Id. at 232.) Here, the Court has no difficulty finding that Marks’ statement that he made 

his decision not to hire (or to fire) Plaintiff because he was gay is sufficient evidence that 

Plaintiff’s sexual orientation was a substantial motivating factor in the decision.  

Objections to Evidence  

Defendants’ Objections to Evidence 

The Court rules on the objections to evidence submitted in Defendants’ Objections to 

Evidence document. The Court will not rule on admissibility arguments included in Defendants’ 

Reponses to Plaintiff’s Separate Statement of Additional Facts if those arguments were not 

included in the Objections to Evidence document.  

Declaration of Robert Thompson 

1. Overruled.  
2. Overruled.  
3. Sustained as to statement in quoted in objection. Otherwise overruled.  
4. Sustained as to statement in quoted in objection. Otherwise overruled.  
5. Overruled.  

 

Declaration of Gwendolyn Melton 

6. Overruled. 
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Defendants’ main objection to Melton’s declaration is that it was DocuSigned. The Court 

is satisfied that Melton signed her declaration. Melton’s signature is included on the signature 

line of the document and it indicates that the signature was “DocuSigned”. Newton v. Am. Debt 

Servs. (N.D.Cal. 2012) 854 F.Supp.2d 712, 731 explains the normal process for signing 

something using DocuSign. In addition, Defendants’ reliance on Ruiz v. Moss Bros. Auto Group, 

Inc. (2014) 232 Cal.App.4th 836 is misplaced. There the document in question did not include 

an actual signature, but the phrase, “Ernesto Zamora Ruiz (Electronic Signature)”. Thus, there 

was a question about whether it was signed by the employee. Here, Plaintiff’s attorney states 

that this is a declaration of Gwendolyn Melton, which provides additional evidence that this is in 

fact a declaration signed by Melton. (See Thompson decl. ¶2.) 

Defendants also object to Melton’s declaration, claiming she lacks personal knowledge. 

Sufficient background information is included throughout the declaration including at paragraphs 

12-13. In addition, Melton’s deposition testimony provides additional evidence of her personal 

knowledge.  

7. Overruled.  
8. Overruled.  
9. Overruled.  
10. Overruled in part. Melton may testify that she was unaware of Marks reviewing 

employee files. However, Melton’s evidence cannot be used to show that Marks 
never reviewed the files as Melton has not explained that she was the only one who 
controlled access to those files.  

11. Overruled.  
12. Overruled.  
13. Overruled.  
14. Overruled.  
15. Overruled.  
16. Overruled.  
17. Sustained.  
18. Overruled.  
19. Overruled.  
20. Overruled.  
21. Overruled.  
22. Overruled.  
23. Overruled.  
24. Overruled.  
25. Overruled.  
26. Overruled.  
27. Overruled.  
28. Overruled.  
29. Overruled.  
30. Overruled.  
31. Overruled.  
32. Overruled.  
33. Overruled.  
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34. Overruled.  
 

Plaintiff’s Objection to Reply Evidence 

Plaintiff’s objection to the reply declaration of Clariza Garcia is overruled. The additional 

evidence attached to this declaration includes deposition testimony and exhibits from 

depositions that occurred in 2017 and is being used to respond to evidence submitted in 

opposition to this motion.  

Plaintiff’s objection to the reply declaration of Marks is overruled at this time. The Court 

defers the decision on whether the documents attached to this declaration should be excluded 

due to an alleged discovery violation. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS FOR LACK OF JURISDICTION 
FILED BY LG CHEM, LTD. 
* TENTATIVE RULING: * 
 
Continued to 12/5/19 at 9:00 a.m. per written stipulation. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY LG CHEM, LTD. 
* TENTATIVE RULING: * 
 
Continued to 12/5/19 at 9:00 a.m. per written stipulation. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 1/15/20 at 8:30 a.m. in Dept. 33. 
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 6.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
HEARING ON MOTION FOR ENTRY OF CONFIDENTIALITY PROTECTIVE ORDER 
FILED BY LG CHEM, LTD 
* TENTATIVE RULING: * 
 
Continued to 12/5/19 at 9:00 a.m. per written stipulation. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01683 
CASE NAME: WOLF VS. WEBER 
HEARING ON MOTION TO TAX COSTS 
FILED BY DIANA WOLF 
* TENTATIVE RULING: * 
 
The Court agrees with the breakdown of allowable costs set forth on the last page of Plaintiff’s 
Reply Memorandum. The Motion is granted such that allowable costs shall total $7,918.49. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00083 
CASE NAME: RAULSTON VS. WELLS FARGO 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO 4th Amended COMPLAINT 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to October 3, 2019, at 9:00 a.m., in Department 33.  
The purpose of the continuance is to allow all challenges to the pleading of the Fourth Amended 
Complaint to be heard on the same date. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   09/19/19 

 
 

- 9 - 

10.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION TO STRIKE 4th Amended COMPLAINT 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to October 3, 2019, at 9:00 a.m., in Department 33.  
The purpose of the continuance is to allow all challenges to the pleading of the Fourth Amended 
Complaint to be heard on the same date. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00348 
CASE NAME: AYALA  VS.  ICANDY VENTURES 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES 
FILED BY ALLYSSIA AYALA, et al. 
* TENTATIVE RULING: * 
 
Appear in person.  Parties will be given a room in which to meaningfully meet and confer on 
this motion and on the discovery motion set for October 24, 2019.  Since the latter motion 
involves nearly 1000 separate discovery requests, this may take a substantial amount of time. 
Plan accordingly.  

 

  

12.  TIME:  9:00   CASE#: MSC18-00436 
CASE NAME: POLIZZI  VS.  HENRY MATOZA CONSTRUCTION 
HEARING ON JOINDER IN MOTION TO CONSOLIDATE CASES 
FILED BY HENRY MATOZA CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
See line 13. 

 

  

13.  TIME:  9:00   CASE#: MSC18-00436 
CASE NAME: POLIZZI VS. HENRY MATOZA CONSTRUCTION 
HEARING ON MOTION TO CONSOLIDATE CASES 
FILED BY ELI MATOZA 
* TENTATIVE RULING: * 
 
Denied.  The Defendants in the Matoza matter are not presently named as Defendants in the 
Homecraft case.  Although both cases involve construction defect claims related to Plaintiffs’ 
property, the claims are distinct both in terms of time and (with the exception of the retaining 
wall) type of defect alleged.  As to the retaining wall, the claims in the Homecraft case are 
related to defective work allegedly performed by Accel Construction after Matoza had 
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discontinued work on the wall.  As such, the claims in the two suits are distinct and there is no 
real possibility of inconsistent verdicts. 

 

  

14.  TIME:  9:00   CASE#: MSC18-00474 
CASE NAME: HOLIDAY  VS.  BERNTSEN 
HEARING ON MOTION TO COMPEL ANSWERS TO FORM INTERROGATORIES 
FILED BY ROBERT BERNTSEN, JULIN PEREZ 
* TENTATIVE RULING: * 
 
Vacated per request of counsel. 

 

  

15.  TIME:  9:00   CASE#: MSC19-00228 
CASE NAME: OMOTOSHO  VS.  KINGSMEAD ASSET HOLDING TRUST 
HEARING ON MOTION FOR STAY OF RELATED UNLAWFUL DETAINER CASE 
FILED BY OLUWATOYIN OMOTOSHO, AGNES L. FASHOLA 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to stay the pending unlawful detainer action is denied.  The basis for this ruling 
is as follows. 

Staying the unlawful detainer action without imposing reasonable conditions would usually be 
inequitable.  See, Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 391 (in this context each 
side’s interests must be “balanced”); see also, id., at 393 (“trial courts have available options to 
address plaintiffs’ legitimate rights and need for protection from unjustified delay of the unlawful 
detainer proceeding”). 

The Asuncion court observed that deciding whether to stay an unlawful detainer action requires 
a preliminary injunction analysis.  See, Asuncion v. Superior Court of San Diego County (1980) 
108 Cal.App.3d 141, 146-147.  The court expressly noted that injunctive relief would be subject 
to the posting of an undertaking.  Id. at 147. 

In the case at bar, Plaintiffs have submitted no briefing or evidence concerning the merits of 
their causes of action.  Accordingly, the Court has no basis for assessing the likelihood that 
plaintiffs will prevail on the merits, which is a necessary part of any preliminary injunction 
analysis. See, City of San Jose v. MediMarts, Inc. (2016) 1 Cal.App.5th 842, 850.  The Court 
finds that a plaintiff who seeks to stay an unlawful detainer action must make at least some 
credible showing on the merits of the corresponding civil action.  Plaintiffs have not done so.  

Here, the underlying civil complaint alleges causes of action (1) to set aside trustee’s sale; 
(2) cancellation of instrument; (3) wrongful foreclosure; (4) breach of contract; and 
(5) declaratory relief.  Plaintiffs’ primary allegation is that MTC Financial exercised the power of 
sale under the deed of trust without sufficient notice to them.  The Complaint contains no 
citations to statutory sections of the Homeowners’ Bill of Rights, nor does it include factual 
allegations in support of their legal conclusion that the “Trustee’s Deed is based upon 
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Defendants’ unlawful and unauthorized foreclosure and trustee’s sale of the Property and, 
therefore, is void or voidable.”  Complaint at ¶ 21. 

Furthermore, Plaintiffs have not proposed any reasonable conditions on a stay.  Plaintiffs’ 
moving papers are bereft of argument or evidence showing why it would be equitable for 
Defendants to pay property taxes and insurance while Plaintiffs live in the subject property 
rent-free. 

In sum, it would be an abuse of discretion for the Court to stay the unlawful detainer action 
based on the papers before it. 

 

  

16.  TIME:  9:00   CASE#: MSC19-00253 
CASE NAME: GUZMAN VS. CITY OF BRENTWOOD 
HEARING ON MOTION TO CONTINUE TRIAL AND RELATED DATES 
FILED BY CITY OF BRENTWOOD 
* TENTATIVE RULING: * 
 
Granted.  Appear to set new trial and issue conference dates. 

 

  

17.  TIME:  9:00   CASE#: MSC19-00524 
CASE NAME: OSTOVARI VS. WORDLPAC, INC. 
HEARING ON APPLICATION TO APPEAR AS COUNSEL PRO HAC VICE 
( Attorney TAMMY L. BAKER )  / FILED BY WORLDPAC, INC. 
 * TENTATIVE RULING: * 
 
Granted. 

 

  

18.  TIME:  9:00   CASE#: MSC19-00624 
CASE NAME: GARAY VS. CITY OF BRENTWOOD 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CITY OF BRENTWOOD 
* TENTATIVE RULING: * 
 

The City of Brentwood’s demurrer to the Complaint is sustained, with leave to amend.  
Any amended complaint shall be filed and served on or before October 3, 2019.   

 
This case arises out of an accident that occurred on December 8, 2017 near 954 County 

Glen Lane in Brentwood, California when plaintiff tripped and fell due a sidewalk that was raised 
1-1/2” because of a nearby tree root.  Plaintiff’s complaint is on a Judicial Council Form.  She 
alleges two causes of action:  (1) “general negligence”; and (2) “premises liability.”  The general 
negligence cause of action is directed against the City of Brentwood.  It alleges the City failed to 
properly maintain the lamp in a nearby streetlight. The light was out, making it difficult for her to 
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see the tripping hazard.  The premises liability cause of action is directed against Zachary 
Poertner, who owned the property where plaintiff fell. 

 
The City files a general demurrer to the First Cause of Action, for general negligence, 

arguing the complaint is defective because it fails to identify a statute under which the City 
is liable. 

 
California public entities are liable only as provided by statute. (Eastburn v. Regional Fire 

Protection Authority (2003) 31 Cal.4th 1175, 1183; Gov’t C. § 815(a).)  They have no direct 
liability for common law torts, such as negligence.  (See Miklosy v. Regents of University of 
California (2008) 44 Cal.4th 876, 899 (“[Government Code] section 815 abolishes common law 
tort liability for public entities”); Eastburn, supra, 31 Cal.4th at 1183.)  By statute, public entities 
can be vicariously liable for the actions of public employees (Gov’t C. § 815.2 (a); or they can be 
directly liable because of a mandatory duty placed on them by statute.  (Gov’t C. § 815.6. 

   
Either way, a complaint against a public entity must be alleged specifically.  (Brenner v. 

City of El Cajon (2003) 113 Cal.App.4th 434, 439; Lopez v. Southern Cal. Rapid Transit Dist. 
(1985) 40 Cal.3d 780, 795.)  Thus, “to state a cause of action against a public entity, every fact 
material to the existence of its statutory liability must be pleaded with particularity.” (Lopez, 
supra.)  This includes specifically identifying the statute that imposes the mandatory 
duty.  (Searcy v. Hemet Unified School Dist. (1986) 177 Cal.App.3d 792, 802.)  It also includes 
specifically stating the language that purportedly establishes the mandatory duty.  (See 
Jacqueline T. v. Alameda County Child Protective Services (2007) 155 Cal.App.4th 456, 471 
(“Unless the applicable enactment is alleged in specific terms, a court cannot determine whether 
the enactment relied upon was intended to impose an obligatory duty to take official action to 
prevent foreseeable injuries or whether it was merely advisory in character.  [Citation]”).) 
 

In her Opposition, plaintiff appears to be arguing she claims the City is liable for 
maintaining a dangerous condition on its property – a light that was out – that made adjacent 
property dangerous.  However, if that his her theory, her complaint fails to mention the 
applicable statute – Government Code sections 815.6 and/or 835. 

 
Whatever her theory, plaintiff must follow these pleading rules, or her complaint will be 

defective.  Plaintiff is granted liberal leave to amend to allege whatever statutory theory she is 
pursing against the City. 
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19.  TIME:  9:00   CASE#: MSC19-00813 
CASE NAME: HARDER MECHANICAL  VS.  PHILLIPS 66 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY PROCEEDINGS 
FILED BY PHILLIPS 66 COMPANY 
* TENTATIVE RULING: * 
 
This case arises from defendant Phillips 66’s alleged non-payment of over $10 million 
allegedly due and owing to plaintiff Harder Mechanical Contractors related to work Harder 
performed for P66. 

P66 now moves the Court to compel the dispute to arbitration pursuant to the relevant contract 
(the “MSA”). Harder opposes, apparently on three grounds.  

First, it says the MSA designates only an “arbitral seat,” which does not require that the 
arbitration physically take place in Houston, but rather only that Houston is the “jurisdiction 
where the arbitration takes place legally.” (Opp. 4:17-18.) 

Second, Harder contends that the arbitration clause is unenforceable because it forces Harder 
to waive prompt payment penalties. (Opp. 8:11-12.) 

Third, Harder argues that the arbitration agreement is unenforceable because Harder is required 
to arbitrate its claims while exempting “conservatory and interim measures.” (Opp. 10:10-12.) 

Somewhat confusingly, the opposition concludes by saying that even though the arbitration 
agreement is unenforceable, Harder is willing to arbitrate, so long as the arbitration is physically 
located in Northern California.  

The Court addresses each of the asserted grounds for refusing to enforce the arbitration 
agreement (or requiring the arbitration to take place in Northern California) below. 

The Agreement to Arbitrate 

As a preliminary matter, the Court notes there is no dispute between the parties concerning 
whether their dispute is within the ambit of their arbitration agreement. Indeed, in the complaint 
it filed in this matter, Harder conceded that the dispute should be arbitrated. (Complaint ¶ 18.) 
The opposition does not argue that the instant dispute is not within the scope of the 
arbitration agreement. 

Mutuality 

The Court rejects Harder’s mutuality argument. 

Mutuality is relevant to an unconscionability analysis. That is, if an arbitration agreement lacks 
mutuality, the agreement is substantively unconscionable. The fatal problem with Harder’s 
argument is that a lack of mutuality, even if it exists, would render the arbitration agreement 
only substantively unconscionable. (See, e.g., Carbajal v. CWPSC, Inc. (2016) 245 Cal.App.4th 
227, 248.) 

However, for a contract to be rendered unenforceable as unconscionable, it is well-settled that 
both procedural unconscionability and substantive unconscionability must be present to some 
extent. (Carbajal at 242; citations omitted.) 

Here, even if the Court accepted Harder’s position that there was a lack of mutuality, and also 
concluded that the arbitration agreement was substantively unconscionable as a result, Harder 
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has offered no argument or evidence to suggest that the arbitration agreement is procedurally 
unconscionable. (And it is not immediately apparent that such an argument could be made 
seriously in the present context.) 

Choice of Law 

The opposition contends that applying Texas law to the dispute (which appears to be required 
by the MSA) would deprive Harder of substantive relief, in violation of California statute. But 
what the opposition fails to do is cite any authority for the proposition that an arbitrator cannot 
determine what law must apply to the issues in this litigation. The cases cited by Harder in its 
opposition are employment cases, where the agreements purported to require employees to 
waive specific relief. The agreement here does not require Harder to waive any specific relief. 
At most, it requires the application of another state’s law. In addition, it does not appear that the 
law on prompt payment is as Harder claims. However, as noted below, the Court need not—and 
therefore does not—resolve that question here. 

While ample authority supports the proposition that a court may decide the threshold question of 
whether a choice of law provision applies to the determination of arbitrability in the first instance, 
Harder has not cited any authority for the proposition that an arbitrator may not determine the 
applicability of a choice of law provision to the merits of substantive claims that are within the 
arbitrator’s jurisdiction. Put simply, if Harder wishes to argue that the application of Texas law to 
the merits of this dispute is problematic, it has not explained why it cannot do so in an 
arbitration, or what authority requires the Court to first perform that analysis. 

Further, the Court is compelled to observe: it is hard to take seriously Harder’s argument that 
the application of Texas law would cause Harder the prejudice outlined in the opposition and 
the apparent contention that there exists no remedy for that prejudice in the arbitration itself 
(i.e., argue in the arbitration that the arbitrator must apply California law, rather than Texas law), 
when Harder (1) agreed to the choice of law provision in the MSA from the outset; and (2) is 
willing to arbitrate without any guarantee that California law will apply to the merits of the 
dispute, so long as the arbitration takes place in Northern California. 

Location of the Arbitration 

There is no dispute that the arbitration agreement incorporated the American Arbitration 
Association (“AAA”) rules for commercial arbitration. The AAA rules specifically address the 
issue of a disagreement between the parties concerning the physical location of the arbitration. 
(See Exhibit 1 to Merrell Declaration ISO Opposition.) 

P66 contends that the arbitration agreement here requires the parties to arbitrate in 
Houston, Texas. Harder contends that it does not, and that the parties should arbitrate 
in Northern California. 

Similar to the choice of law issue, Harder fails to provide any explanation for why the 
disagreement cannot be resolved in the arbitration itself. The AAA rules, which the parties 
specifically agreed to, provide a specific mechanism for resolving this dispute. The Court can 
divine no reason why they would not govern here.  

Conclusion and Order 

The parties agree that their dispute is covered by the arbitration agreement at issue. Although 
Harder unenthusiastically argues that the agreement is unenforceable, its willingness to arbitrate 
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in spite of the ostensible problems with the agreement—so long as the arbitration takes place in 
Northern California—undermines its arguments. In any event, the Court concludes that the 
arbitration agreement here is not unenforceable based on either the choice of law provision or 
the purported lack of mutuality. In addition, the arbitration agreement incorporated the AAA 
rules, which provide a specific mechanism for resolving the dispute about where the arbitration 
should be held. 

The motion is granted. The parties shall arbitrate with the AAA. The litigation is stayed, pending 
the outcome of that arbitration. The Court wishes to be clear that this order should not be 
construed as reaching the merits of Harder’s apparent objection to the application of Texas law. 
Likewise, the Court expresses no opinion, and reaches no conclusion, concerning where the 
arbitration should or must take place. The Court’s order is limited to concluding that the parties 
agreed to arbitrate this dispute, and further agreed that the AAA’s rules would apply. The Court 
is enforcing that agreement. 

The Court sets a case management conference for March 19, 2020. At that time, the parties 
shall report to the Court on the status of the arbitration. Written case management statements in 
advance of the March 19, 2020 CMC are not necessary; an oral report will suffice. The parties 
may appear at the March 19, 2020 CMC by CourtCall if they wish. If the arbitration concludes 
earlier than March 2020 and the parties believe it would be expedient to have a case 
management conference before March 19, they may jointly approach the clerk, and an attempt 
to schedule an earlier CMC on a mutually agreeable date will be made. 

 

 

20.  TIME:  9:00   CASE#: MSC19-01214 
CASE NAME: GUERRO VS. ANDRES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JOHN LEE 
* TENTATIVE RULING: * 
 
Appear. 

 

 

21.  TIME:  9:00   CASE#: MSC19-01374 
CASE NAME: SABOO VS. JUDIEH 
HEARING ON MOTION TO DETERMINE RIGHTS 
FILED BY SABOO, INC. 
* TENTATIVE RULING: * 
 
The Court finds that claimants were hired to provide plumbing employees for Saboo, Inc. in 
connection with the Dolores Bengston Aquatic Center Locker-room Project and that neither 
Mousa Judieh nor Judieh Plumbing can validly assert the Stop Payment Notice at issue in this 
case since they were not serving in the capacity of subcontractors on the project. The City of 
Pleasanton shall therefore release the funds held in the amount of $110,183.00 pursuant to the 
stop payment notice filed by Judieh Plumbing, Inc.   
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22.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE  VS.  TRIGMAX SOLUTIONS 
HEARING ON OCS RE: WHY SANCTIONS SHOULD NOT ISSUE FOR WENBIN YANG’S 
FAILURE TO APPEAR AT 8/12/19 CMC 
* TENTATIVE RULING: * 
 
Sanctions denied. 

 

 

23.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE  VS.  TRIGMAX SOLUTIONS 
HEARING ON MOTION TO VACATE ORDER SETTING ASIDE DEFAULT 
FILED BY DONGXIAO YUE 
* TENTATIVE RULING: * 
 
Denied. 

 

 

24.  TIME:  9:00   CASE#: MSC17-00713 
CASE NAME: MANSON CONSTRUCTION  VS.  CONTRA COSTA COUNTY 
SPECIAL SET HEARING ON: WRIT SET BY COURT 
* TENTATIVE RULING: * 
 

The claim of Manson Construction Co. for a refund of County taxes on its vessels for the 
years 2013 and 2014 is denied.  Under any standard of review, Manson is not entitled to its 
claimed property tax exemption because it was not transporting freight and it failed to timely 
claim the exemption in the manner required.  Judgment is given in favor of defendants.  
Plaintiff’s Second Amended Complaint for Refund of Property Taxes; State Statutory Claim is 
dismissed, with prejudice. 

 
Background 

 
Manson is a marine services company located in Richmond.  (AR 53.)  It does heavy 

marine construction, dredging, and heavy lifting.  (Ibid.)  It owns various vessels.  Contra Costa 
County assessed Manson personal property taxes on the value of these vessels for the years 
2013 and 2014.  Manson claims that it should not have been assessed any taxes on these 
vessels because they are engaged in the transportation of freight. 
 

The County contends that a taxpayer wishing to utilize this tax exemption must claim it in 
the tax year by submitting Board of Equalization (“BOE”) form 576-D.  Manson failed to do so, 
only raising the exemption for the first time after it had already appealed its 2013 tax 
assessment on other bases.  The County further contends that Manson was not transporting 
freight, so the exemption does not apply. 
 

In the appeal related to 2013, the Appeals Board ruled that submission of BOE form 576-
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D is a necessary precondition to claiming the exemption and Manson never filed that form, so 
Manson is not entitled to the exemption.  It expressed no opinion on whether Manson was 
engaged in transporting freight, but did state, in what appears to be a factual finding, that the 
vessels “are used to carry the spoils of [Manson’s] dredging operations out to sea where they 
are dumped.”  (AR 53.)   

 
In the appeal related to 2014, the Appeals Board ruled that Manson had not met its 

burden to prove its vessels are exempt from taxation under Article XIII, section 3, subdivision (l) 
of the California Constitution, i.e., it had not met its burden to prove its vessels are engaged in 
the transportation of freight.  The Board said the evidence instead showed that Manson is hired 
“primarily to perform dredging services, and its vessels are primarily used to move dredged 
waste, such as sand and silt, as a byproduct of the dredging services it provides.”  (Ex. 2 to 
Complaint, pp. 1, 2.)  “Applicant’s customers do not own the dredged material because it is 
dredged from the bottom of the bay, port, or ocean.”  (Id., p. 2.)  The Board also concluded that 
Manson was required to submit form 576-D and failed to do so.  (Id. at 3-4.)   
 

Analysis 
 
1. The standard of review. 

 
Questions of law are ordinarily reviewed de novo.   Matters of interpreting and applying a 

statute are questions of law.  (Amdahl Corp. v. County of Santa Clara (1998) 116 Cal.App.4th 
604, 611.) 

 
When the assessor utilizes an approved valuation method, his factual findings and 

determinations of value based upon the appropriate assessment method are presumed to be 
correct and will be sustained if supported by substantial evidence.  However, where the 
taxpayer attacks the validity of the valuation method itself, the issue becomes a question of law 
subject to de novo review.  (Elk Hills Power, LLC v. Board of Equalization (2013) 57 Cal.4th 593, 
606.)    

 
2. Manson was required to submit form 576-D to claim the exemption and failed 

to do so. 
 

Section 3 (l) of Article XIII of the California Constitution provides an exemption from 
personal property taxes for “Vessels of more than 50 tons burden in this State and engaged in 
the transportation of freight or passengers.” 

 
Section 251 (a) of the Revenue and Taxation Code provides, “The [B]oard [of 

Equalization] shall prescribe all procedures and forms required to carry into effect any property 
tax exemption enacted by statute or constitutional amendment.”   (Emphasis added.) 

 
The BOE prescribes various forms for use by California counties.  (See Ex. 1 to Kizer 

Decl. filed 5/23/19.)  Form 576-D is entitled, “Vessel Property Statement.”  It consists of a two-
page form, to be completed by the taxpayer under penalty of perjury, and one page of 
instructions.  The final instruction states, “OVER 50 NET TONS EXEMPTION:   If your vessel is 
over 50 net tons burden, certified and engaged in the transportation of freight or passengers, 
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complete [this] form and send with a copy of the vessel document and the U.S. Coast Guard or 
SOLAS certificate.”  (AR 334.)   

 
It is undisputed, and based on substantial evidence the Appeals Board found, that 

Manson did not submit this form for 2013 or 2014.  Manson thus failed to comply with a 
condition for claiming the exemption. 

 
Manson argues there can be no requirement that it file form 576-D because that would 

create a conflict with a self-executing constitutional property tax exemption.  The court 
disagrees. 
 

Even those constitutional exemptions deemed to be self-executing (meaning that they 
require no legislative enactment to put it into effect), are subject to reasonable regulation by the 
Legislature.  (Chesney v. Byram (1940) 15 Cal.2d 460, 465.)  Such regulation may include an 
affidavit or declaration.  (See Id. at 466 (discussing the right to vote.)  Form 576-D is submitted 
under penalty of perjury. 
 

This case demonstrates why the taxpayer must file a claim for exemption each year or 
lose the exemption.  Manson owns numerous vessels.  Whether a given vessel is entitled to the 
vessel exemption depends on whether it is “primarily” involved in “transportation” of “freight.”  
That determination could change year by year.   Where an exemption is dependent on the use 
of the property an annual claim “is required because the exemption may be lost if the use 
changes.  (Scott v. State Bd. of Equalization (1996) 50 Cal.App.4th 1597, 1602-1602.)   
 

All property in California is subject to taxation unless exempt.  (Cal. Const., Art. XIII, § 1.)  
The County has no way of knowing in advance whether a given vessel qualifies for the 
exemption.  Therefore, the default presumption must be that it does not, and it is up to the 
taxpayer to notify the County otherwise by claiming the exemption.  (See Chesney, supra, 15 
Cal.2d at 465 (“It is obvious that the burden should be upon the person claiming the exemption 
to establish his right thereto.”) 

 
The court concludes that requiring submission of form 576-D to claim the exemption 

does not conflict with Section 3 (l) of Article XIII of the California Constitution. 
 
However, Manson argues that even if requiring a claim form does not impermissibly 

conflict with section 3 (l) of Article XIII of the California Constitution, neither does the failure to 
submit one constitute a waiver of the exemption under section 6.  That section states, “The 
failure in any year to claim, in a manner required by the laws in effect at the time the claim is 
required to be made, an exemption or classification which reduces a property tax shall be 
deemed a waiver of the exemption or classification for that year.”  Manson argues that no law 
sets the manner in which to claim the vessel exemption. 

 
There are two responses to this.  First, it is not necessary to call Manson’s conduct a 

“waiver” to hold that Manson cannot claim the vessel exemption.  Even if Manson did not 
knowingly relinquish a known right or even if section 6 is inapplicable, the use of form 576-D is a 
reasonable precondition to claim the exemption under Chesney.  A precondition is a 
precondition, whether one classifies the failure to comply with it as a waiver or not.  For 
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instance, litigants that fail to present a government claim or a claim with the Department of Fair 
Employment and Housing can lose their rights without knowingly intending to waive them. 

 
Second, Manson has not provided any authority demonstrating that that the phrase 

“manner required by the laws” does not include the legal framework in place here.  Revenue 
and Taxation Code section 251 gives the BOE the authority to prescribe the forms necessary to 
claim the vessel exemption.  They have used that authority by adopting form 576-D.  Form 576-
D states that a person wishing to claim the exemption must submit that form.  Manson has not 
demonstrated that additional authorizing language must appear in some other statute or on the 
BOE’s website.    

 
Nor has Manson established some noncompliance by the County, in failing to send 

Manson form 576-D, rather than by Manson, for not submitting that form to the County.  Manson 
has not established that the procedure for these property taxes varies from the procedure for 
income taxes, where it is up to the taxpayer, not the State or the IRS, to decide which 
exemptions to claim and thus which forms to file. 

 
Finally, Manson argues that its failure to submit form 576-D was not fatal because it was 

always entitled to file for a tax refund under Revenue and Taxation Code section 5096.  That 
section states, “Any taxes paid before or after delinquency shall be refunded if they were . . .  (b) 
Erroneously or illegally collected.” 

 
The court disagrees.  Section 6 of Article XIII, stating that the failure to claim the 

exemption in the manner required constitutes a waiver, suggests the contrary.  Just as a litigant 
must object to evidence to preserve the issue on appeal, a taxpayer must claim the exemption 
before he can appeal for a refund when his exemption claim is denied.   
 

The cases that Manson cites do not hold to the contrary. In Jewish Community Centers 
Development Corp. v. County of Los Angeles (2016) 243 Cal.App.4th 700, 714, the appellate 
court did not rule that there was no waiver by a party that failed to claim an exemption so long 
as it timely sought a refund.  Rather, the appellate court ruled it would not reverse the trial 
court’s decision that the County had not properly preserved the waiver argument by raising it 
with the appeals board.  Similarly, Long Beach v. Board of Supervisors (1958) 50 Cal.2d 674, 
680 does not stand for the claimed proposition.  Long Beach states, “Where taxes are paid 
under protest on property entitled to exemption the refund is in order upon the filing of a proper 
and timely claim.”  (Id. at 680.)  The litigant there paid his taxes under protest and then sued for 
the refund.  Manson did not. 
 

3. Manson was not engaged in transporting freight. 
 

The exemption in question here is available only for vessels that are “engaged in the 
transportation of freight . . .” (Cal. Const., Art. XIII, sec. 3 (l).)  In the 2013 appeal, the Board 
found that the vessels “are used to carry the spoils of [Manson’s] dredging operations out to sea 
where they are dumped.”  (AR 53.)   In the 2014 appeal, it found that Manson is hired primarily 
to perform dredging services not transportation services and that its customers “do not own the 
dredged material because it is dredged from the bottom of the bay, port, or ocean.”  (Id., p. 2.)   
Substantial evidence supports these findings.  Therefore, the court may not disregard them. 
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If a pure legal issue remains for decision by the court, it is whether the carrying of 

dredged material not owned by customers out to sea where it is dumped qualifies as the 
transportation of freight.  The court concludes it does not. 

 
The parties have not briefed when the vessel exemption was first added to the California 

Constitution, but it appears that could not have occurred earlier than 1879.  The Civil Code, 
which was enacted in 1872 (CC § 2), already contained a definition of “freight” then.  (See CC § 
2110).  The court assumes the vessel exemption’s reference to “freight” was adopted with that 
definition in mind. 

 
Title 7 of the Civil Code governs “Carriage.”  A contract of carriage is one for “the 

conveyance of property, persons, or messages, from one place to another.”  (CC § 2085.)  
“Property carried is called freight; . . . the person who delivers the freight to the carrier is called 
the consignor; and the person to whom it is delivered is called the consignee.”   (CC § 2110.)   

 
Property is a thing that can be owned by one person to the exclusion of others.  (CC § 

654.)  It is real or personal.  (CC § 657.)  Manson has cited no authority regarding whether 
material that is to be dredged from the bottom of the Bay or the ocean can be owned by one 
person to the exclusion of others. 

 
Even if such dredged material can and thus constitutes property, not all property is 

freight.  (Dragich v. Los Angeles, supra, 30 Cal.App.2d at 399.”  It is clear from the definitions in 
Civil Code section 2110 that carriage of freight involves a first person who owns or controls 
property who uses a second person, the carrier, to transport that property to himself, or to a third 
person, at another location.  Here, there is no substantial evidence that Manson’s customers 
owned or controlled the property conveyed – underwater dirt.  Further, Manson transported that 
property to no one.  It simply dumped the property at sea.  Thus, even if Manson could be 
considered a carrier in transporting dredged material rather than a dredging company, there was 
no consignor or consignee.  No one delivered the material to Manson and Manson delivered it to 
no one. 

 
Even if Manson does not simply dump all the materials, but contracts with a third party to 

dispose of some of them, that third party has a relationship with Manson only.  It is not a 
consignee of the party who hires Manson to do the dredging and removal of the materials. 
 

Exemptions from property taxes are construed narrowly.  (Crowley Launch & Tugboat 
Co. v. County of Los Angeles (1971) 16 Cal.App.3d 437, 440.)  The court agrees with the 
conclusion of the Appeals Board in the 2014 case that Manson was not transporting freight and 
also reaches that conclusion independently.  Underwater dirt, possibly owned by no one, not 
delivered to by a consignor to a carrier, and not delivered by the carrier to a consignee does not 
qualify as freight.  (See Dragich v. County of Los Angeles, supra, 30 Cal.App.2d at 399-400 
(vessel exemption held not to apply to taxpayer that transported fish for its own account rather 
than upon being hired by someone else to transport it); Crowley Launch & Tugboat Co. v. 
County of Los Angeles, supra, 16 Cal.App.3d 437, 439-441 (tug boat not exempted vessel 
where it did not convey property, but only conveyed a vessel that did).   
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The dredged materials here are not the equivalent of the petroleum products in Star & 
Crescent Boat Co. v. County of San Diego (1958) 163 Cal.App.2d 534.  The issue in Star was 
not whether petroleum products were property being carried from a consignor to a consignee.  
They were.  The customer oil companies owned those products and was transporting them from 
Los Angeles to San Diego.  The issue was whether tugboats that towed barges on which the 
petroleum products were transported qualified for the vessel exemption. 

 

 
ADD-ON 

 

25.  TIME:  9:02   CASE#: MSC16-02234 
CASE NAME: PASCUA VS. CITY OF PITTSBURG 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CITY OF PITTSBURG 
* TENTATIVE RULING: * 
 
 This motion for summary judgment brought by defendant City of Pittsburg (“the City”) 
is granted. The basis for this ruling is as follows. 
 

A. Background. 
 

On June 20, 2016, Mrs. Valentina Pascua was tragically struck by a car and killed while 
in the crosswalk at the intersection of Stoneman Avenue and Meadowbrook Avenue in 
Pittsburg.  (Separate Statement of Undisputed Material Facts “SUMF” 1-3.)  Mrs. Pascua’s 
widower brought this suit for wrongful death against the driver of the vehicle, Manuel Carillo 
(“Mr. Carillo” or “the Driver”), the County of Contra Costa, and the City.  Plaintiff has dismissed 
the case against Contra Costa County and settled with the Driver.  The final remaining 
defendant, the City, now moves for summary judgment.  

 
The causes of action against the City are for negligence and a dangerous condition of 

property.  Both causes of action arise under Government Code § 835. 
 

B. The Law Governing Motions For Summary Judgment. 
 

A “motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.”  (Code Civ. Proc., § 437c, subd. (c).)  “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) 
 

In reviewing the papers, the court must “construe the moving party's affidavits strictly, 
construe the opponent's affidavits liberally, and resolve doubts about the propriety of granting 
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the motion in favor of the party opposing it.”  (Szadolci v. Hollywood Park Operating Co. (1993) 
14 Cal.App.4th 16, 19.)  The court must consider all of the evidence set forth in the papers, 
except the evidence to which objections have been made and sustained by the court, and all 
inferences reasonably deducible from the evidence.  (Code Civ. Proc., § 437c, subd. (c).) 

 
Once the defendant has made a showing that one or more elements of the cause of 

action cannot be established or that there is a complete defense to that cause of action, the 
burden shifts to the plaintiff to show that a triable issue if one or more material facts exists as to 
that cause of action.  (Auguilar, supra, 25 Cal.4th at  849.) 
 

C. Analysis. 
 

 C-1. The Parties’ Arguments. 
 
The City takes the position that summary judgment is appropriate for two reasons: 
 

 The intersection was not dangerous as a matter of law, because the 
undisputed evidence is that the crosswalk markings complied with the 
California Vehicle Code and exceeded the California Manual on Uniform 
Traffic Control Devices (“CAMUTCD”); the road was flat and level with no 
visual obstructions; there had been no previous pedestrian-vehicle 
injuries at the location in question for ten years; and the Driver testified 
that he saw the intersection, saw Mrs. Pascua, then looked away from her 
and did not see her enter the intersection.  (SUMF 7-13.) 

 

 Government Code section 830.8 provides statutory immunity for a city’s 
alleged failure to provide traffic signals, signs, markings, or devices.  
(City’s Memorandum, pp. 18:9-19:25.) 

 
Plaintiff responds that there is a material dispute as to whether the intersection was safe 

because the City had previously sought and obtained state and federal grant funds to install an 
in-ground light system at the crosswalk, and the light system was broken and had been for 
some time at the time of Mrs. Pascua’s death.  (Plaintiff’s Additional Facts 19, 22, 25.)  Plaintiff 
further argues that Government Code section 830.8 only provides statutory immunity for failure 
to install traffic signals and devices in the first instance and that the City, having installed the 
light system, was under a mandatory duty to maintain it under Government Code section 815.6. 
 

C-2.  Whether the intersection was safe as a matter of law. 
 

The Law Governing Dangerous Condition Liability 
 
Government Code § 835 sets out the conditions under which a public entity may be 

liable for injuries caused by a dangerous condition of public property.  (Cerna v. City of Oakland 
(2008) 161 Cal.App.4th 1340, 1347.)  To establish a dangerous condition, a plaintiff must show 
four things: 
 

 The property was in a dangerous condition at the time of the accident. 
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 The injury was proximately caused by the dangerous condition. 

 The dangerous condition created a reasonably foreseeable risk of the kind of 
injury incurred. 

 The public entity had notice of the dangerous condition. 
 
(Gov. Code., §835; Brown v. Poway Unified School Dist. (1993) 4 Cal.4th 820, 820.)  “The 
existence of a dangerous condition is ordinarily a question of fact but ‘can be decided as a 
matter of law if reasonable minds can come to only one conclusion.’”  (Mixon v. Pac. Gas & 
Elec. Co. (2012) 207 Cal. App. 4th 124, 131.) 
 

The City cites five cases in support of its argument that the intersection was safe as a 
matter of law.  These cases found that factors determining whether an intersection is safe as a 
matter of law include: (1) the existence and nature of crosswalks markings and signage; (2) 
whether the road was flat and straight or marked by a curve or change in elevation; (3) whether 
any visual obstructions existed, and; (4) whether similar, other accidents occurred in the 
preceding decade.  (Mixon v. Pac. Gas & Elec. Co. (2012) 207 Cal. App. 4th 124; Salas v. Dep't 
of Transportation (2011) 198 Cal. App. 4th 1058, 1071; Sun v. City of Oakland (2008) 166 
Cal.App.4th 1177, 1189-90; Cerna v. City of Oakland (2008) 161 Cal.App.4th 1340, 1351-52; 
Brenner v. City of El Cajon (2003) 113 Cal.App.4th 434, 440.) 
 

Undisputed Evidence 
 
 Evidence undisputed by Plaintiff shows the following: 
 

 The relevant section of road is straight and level.  (SUMF 7.) 

 The intersection at issue was marked by a yellow Pedestrian Crossing Ahead 
sign located 250 feet east of the intersection warning westbound drivers of the 
upcoming crosswalk.  (SUMF 8.) 

 The crosswalk at issue was marked with “ladder” or “zebra” markings consisting 
of two parallel white lines the length of the crosswalk and internal white 
perpendicular lines.  (SUMF 9.) 

 Crosswalks with this type of marking are characterized by the California Manual 
on Uniform Traffic Devices (CAMUTCD) as “high visibility” crosswalks.  (SUMF 
10.) 

 The crosswalk markings were not required by the CAMUTCD and were 
an additional safeguard to make the crosswalk more visible to drivers.  (SUMF 
11.) 

 The Driver testified that he drove the had no difficulty seeing the crosswalk at 
issue, and nothing obscured his vision.  (SUMF 13.) 

 The Driver testified that he looked away from Mrs. Pascua and did not know how 
she got in front of his vehicle.  (SUMF 13.) 

 There were no pedestrian-vehicle accidents at this intersection for 10 year prior 
to the subject accident.  (SUMF 15.) 
 

The City argues that the traffic signals, markings, and road conditions described in its statement 
of undisputed material facts, as summarized above, comply with the California Vehicle Code 
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and the CAMUTCD.  The Court finds that the City has established that the intersection was not 
a dangerous condition as a matter of law, so that the burden of showing a triable issue of fact 
shifts to Plaintiff. 
 

The 2004 Accident 
 
 Plaintiff alleges that there was a pedestrian fatality at this intersection in 2004.  (Plaintiff’s 
Additional Facts 16.)  The City counters that there was no accident at this intersection in 2004 
and points out that the evidence Plaintiff cites actually shows the accident to have taken place 
two blocks away, between Briarcliff Drive and Meadowbrook Circle.  (See Reply Declaration of 
Seth L. Gordon, Ex. A., pp 101:22 – 102:2 and Ex. B, p. 6.)  The evidence further shows this 
accident occurred mid-block, outside of any crosswalk.  (Id.) 

 
The Court finds this 2004 accident irrelevant.  This is because “[b]efore evidence of previous 

accidents may be admitted to prove the existence of a dangerous condition of public property, it 
must first be shown that the conditions under which the alleged previous accidents occurred 
were the same or substantially similar to the one in question.”  (Mixon v. Pac. Gas & Elec. Co. 
(2012) 207 Cal. App. 4th 124, 142.)  Plaintiff has not made such a showing here. 
 

The In-Ground Light System 
 
 Plaintiff also argues that the additional fact that the City had also installed an in-ground 
light system is evidence that the intersection was unsafe, and that the City’s failure to repair the 
system promptly after it became inoperable creates a disputed material fact as to whether the 
intersection constituted a dangerous condition of public property at the time of the accident.  
(Opposition, p. 15:10-18.)  Plaintiff’s evidence that the lack of in-ground lights made the 
intersection dangerous is (1) an accident occurred in 2004; (2) the instant accident occurred; (3) 
the City opted to install the light system in the first place, and; (4) since the instant accident, the 
City has sought grant moneys to replace the light system.  (Plaintiff’s Response to SUMF 9, 11, 
and 15, and Plaintiff’s Additional Facts 16, 44.) 
 

This does not raise a triable issue of material fact regarding the intersection’s safety.  
Public entities may install safety enhancements for the public benefit absent a dangerous 
condition.  And “[a] condition is not a dangerous condition …  merely because of the failure to 
provide regulatory traffic control signals, stop signs, yield right-of-way signs, or speed restriction 
signs.”  (Mixon, supra, 207 Cal.App.4th at 135; Gov. Code, §  830.4.)  

 
Here, the lack of prior pedestrian accidents in the preceding decade (including before the 

light system was installed and after it ceased operating) indicates the intersection was not in a 
dangerous condition.  The presence of crosswalk markings and signage that conform to or 
exceed the Vehicle Code section 21400 and CAMUTCD standards and requirements further 
establishes that the intersection was safe, as does the undisputed fact that the road leading up 
to the intersection is straight and level.  (SUMF 7, 11.)  This is bolstered by the Driver’s 
undisputed evidence that he saw the intersection; he was aware of the crosswalk; and he 
looked away from Mrs. Pascua and did not see her enter the intersection or traverse the road in 
front of his vehicle.  (SUMF 13.) 
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 The Court finds that, while Mrs. Pascua’s death was tragic, there is no triable issue of 
material fact as to the safety of the intersection, and the City is entitled to judgment as a matter 
of law. 
 

C-3. The City’s Statutory Immunity.  
 
The City argues that, absent a dangerous condition, it is immune from liability for any 

failure to maintain the in-ground light system in working order.  The City relies on Government 
Code section 830.8, which provides as follows: 

 
Neither a public entity nor a public employee is liable under this chapter for 
an injury caused by the failure to provide traffic or warning signals, signs, 
markings, or devices described in the Vehicle Code. Nothing in this section 
exonerates a public entity or public employee from liability for injury 
proximately caused by such failure if a signal, sign, marking, or 
device…was necessary to warn of a dangerous condition which 
endangered the safe movement of traffic and which would not be 
reasonably apparent to, and would not have been anticipated by, a person 
exercising due care. 

 
Plaintiff takes the position that section 830.8 only creates immunity for discretionary 

decisions about whether to install a safety device in the first instance.  Plaintiff further argues 
that, having voluntarily installed a device such as the in-ground light system at issue here, 
the City was under a non-delegable duty to maintain the device in working order.  (Opposition, 
p. 13:9-13.) 

 
Plaintiff’s argument is incorrect.  Government Code section 830.8 also applies where a 

safety enhancement has been installed but is not working, provided the defendant public entity 
did not have a duty to install it.  (Plattner v. City of Riverside (1999) 69 Cal.App.4th 1441, 1443.) 

 
Plaintiff’s claim that the installation of the in-ground lights creates a mandatory duty to 

maintain likewise cannot succeed as a matter of law.  In order to state a claim for breach of a 
mandatory duty, a plaintiff must identify the applicable statute giving rise to the duty.  (Searcy v. 
Hemet Unified School District (1986) 177 Cal.App.3d 792, 802.)  In his complaint, Plaintiff does 
not identify any such statute.  

 
In his opposition to this motion, Plaintiff argues that the resolution passed by the City 

approving the installation of the in-ground light system constitutes an “enactment” giving rise to 
a mandatory duty under Government Code section 815.6.  The statute cited must affirmatively 
require that a particular action be taken and provide implementing guidelines or rules.  (De 
Villers v. County of San Diego (2007) 156 Cal.App.4th 238; 256; O'Toole v. Superior Court 
(2006) 140 Cal.App.4th 488, 509-510.)  A resolution approving a public improvement project 
does not satisfy these requirements.  

 
Finally, Plaintiff argues that the non-functional in-ground light system created a trap that 

endangered pedestrians.  Traffic signals may only constitute a trap where a public entity invites 
reliance on them, thereby creating a dangerous condition.  (De La Rosa v. City of San 
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Bernardino (1971) 16 Cal.App.3d 739, 746.)  The undisputed evidence is that there was no 
activation switch present that could have caused Mrs. Pascua to rely on the in-ground lights.  
 

D. Additional Rulings. 
 

D-1. The City’s Request for Judicial Notice. 
 

The City requests that the Court take judicial notice of the following: 
 

Exhibit A: A satellite-generated map of the roadway and intersection at issue 
in this case taken from Google maps on June 19, 2019. 

 
Exhibit B: Plaintiff’s Complaint in this action. 

 
The Court declines to take judicial notice of Exhibit A, because this document is reasonably 
subject to dispute.  (Evid. Code, § 452.)  The Court takes judicial notice of the Complaint, but 
not the truth of the matters asserted therein.  (StorMedia, Inc. v. Superior Court (1999) 20 
Cal.4th 449, 457, fn. 9 [“[w]hen judicial notice is taken of a document, however, the truthfulness 
and proper interpretation of the document are disputable”].) 
 

D-2. Plaintiff’s Objections to the City’s Evidence. 
 
 The Court rules as follows on plaintiff’s objections to the Declaration of Grant Johnson: 

 
 1. Para 7: Overruled. This evidence is not prejudicial and is relevant to the question 
of whether there existed a dangerous condition of public property. 

 
 2. Para 15, Evidence re police report: Sustained.  Hearsay.  (People v. Sanchez, 
(2016) 63 Cal.4th 665.) 
  
 3. Para 15: Overruled in part and sustained in part.  Overruled as to evidence that 
this was the first accident in 10 years; Plaintiff offers no basis for objecting to this evidence, and 
instead uses his evidentiary objection to present evidence concerning an earlier accident.  
Sustained as to conclusions regarding driver negligence.  This statement is outside the scope of 
the expert’s designated expertise.  
 
 4. Pages 12-13, Opinion 1 re CAMUTCS standards: Overruled.  Relevant to the 
question of whether there existed a dangerous condition of public property. 
 
 5. Page 13, Opinion 2 re advance pavement markings: Overruled.  Relevant to the 
question of whether there existed a dangerous condition of public property. 
 
 6. Page 14-15, Opinion 3 re flashing lights: Overruled.  Relevant to the question of 
whether there existed a dangerous condition of public property. 
 
 The Court rules as follows on plaintiff’s objections to the Declaration of Cory Smith 
(Investigating Officer): 
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1. Para 11, investigating officer’s conclusions: Sustained. 

 
D-3. The City’s Objections to Plaintiff’s Evidence. 

 
 1. Deposition of Manuel Carillo (Plaintiff’s Exhibit M), p. 51: Sustained.  Speculation.  
(Evidence Code § 702.) 

 

 

26.  TIME:  9:03   CASE#: MSC18-01733 
CASE NAME: KEADING VS. THE DEMIRIS LAW FIRM 
HEARING ON MOTION TO FURNISH SECURITY PURSUANT TO CCP 391.1 & 
5-21-19 ORDER  /  FILED BY THE DEMIRIS LAW FIRM PC, et al. 
* TENTATIVE RULING: * 
 
Appear. 

 

 

27.  TIME:  9:03   CASE#: MSC18-01733 
CASE NAME: KEADING VS. THE DEMIRIS LAW FIRM 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

 

28. TIME:  9:05   CASE#: MSC18-01733 
CASE NAME: CLARK VS. MAIGREN 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
Appear. 

 

 


